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APPEAL f r om a j udgment  and an or der  of  t he Ci r cui t  Cour t  

f or  Raci ne Count y,  Char l es H.  Const ant i ne,  Judge.   Affirmed.   

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s case comes bef or e us by 

cer t i f i cat i on f r om t he cour t  of  appeal s and concer ns t he 

const i t ut i onal i t y of  a war r ant l ess sear ch of  an apar t ment  at t i c .    

Pol i ce obt ai ned consent  f r om Br i an St .  Mar t i n’ s gi r l f r i end,  who 

was pr esent  i n t he apar t ment ,  t o sear ch t he at t i c .   They t hen 

asked t he same quest i on of  St .  Mar t i n,  who was by t hat  poi nt  i n 

pol i ce cust ody i n a pol i ce van par ked near by.   He r ef used.   The 

pol i ce pr oceeded t o sear ch t he at t i c  and f ound cocai ne and 

cur r ency.   A war r ant  was subsequent l y obt ai ned,  and a second 

sear ch was t hen conduct ed,  and pol i ce sei zed cel l  phones,  

cur r ency,  a scal e,  and document s.   St .  Mar t i n was l at er  char ged 
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based on t he evi dence sei zed i n t he sear ches.   He pl eaded gui l t y  

and was convi ct ed af t er  t he c i r cui t  cour t  deni ed hi s suppr essi on 

mot i on,  whi ch ar gued t hat  t he war r ant l ess sear ch vi ol at ed st at e 

and f eder al  const i t ut i onal  pr ot ect i ons agai nst  unr easonabl e 

sear ch and sei zur e because under  t he r ul e set  f or t h i n Geor gi a 

v.  Randol ph,  hi s co- t enant ’ s consent  coul d not  t r ump hi s expr ess 

r ef usal . 1   

¶2 Thi s appeal  and t he cer t i f i cat i on f ol l owed.   The 

cer t i f i ed quest i on i s st at ed as f ol l ows:   " Whet her  t he r ul e 

r egar di ng consent  t o sear ch a shar ed dwel l i ng i n Geor gi a v.  

Randol ph,  547 U. S.  103 ( 2006) ,  whi ch st at es t hat  a war r ant l ess 

sear ch cannot  be j ust i f i ed when a physi cal l y pr esent  r esi dent  

expr essl y r ef uses consent ,  appl i es wher e t he physi cal l y pr esent  

r esi dent  i s t aken f or ci bl y f r om hi s r esi dence by l aw enf or cement  

of f i cer s but  r emai ns i n c l ose physi cal  pr oxi mi t y t o t he 

r esi dence such t hat  t he r ef usal  i s  made di r ect l y t o l aw 

enf or cement  on t he scene?"   The answer  t o t he quest i on i s t hat  

t he r ul e i n Randol ph does not  appl y i n such a case al t hough t he 

l anguage t her ei n expl ai ni ng t he hol di ng i s ver y hel pf ul  and 

suppor t s our  anal ysi s.   Unl i ke t he Randol ph def endant ' s  

                                                 
1 St .  Mar t i n al so ar gued t hat  t he sear ch war r ant  was i nval i d 

because i t  was i ssued based i n par t  on t wo ki nds of  t ai nt ed 
evi dence——t he evi dence sei zed f r om t he war r ant l ess sear ch and 
st at ement s pol i ce i naccur at el y at t r i but ed t o St .  Mar t i n’ s 
gi r l f r i end t hat  over st at ed her  knowl edge of  St .  Mar t i n’ s dr ug 
i nvol vement ——and t hat  because t he war r ant  was def ect i ve t he 
second sear ch was i l l egal  as wel l .   He t her ef or e ar gued t hat  t he 
evi dence sei zed i n bot h sear ches must  be suppr essed under  t he 
excl usi onar y r ul e.    
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obj ect i on,  St .  Mar t i n' s obj ect i on t o t he sear ch was not  made 

when he was physi cal l y pr esent  at  t he r esi dence.   I nst ead,  t he 

appl i cabl e r ul e i s t he one st at ed i n anot her  shar ed- dwel l i ng 

consent  sear ch case,  Uni t ed St at es v.  Mat l ock,  whi ch hol ds t hat  

a co- t enant ' s consent  t o sear ch i s val i d " as agai nst  t he absent ,  

nonconsent i ng [ co- t enant ] . "   Uni t ed St at es v.  Mat l ock,  415 U. S.  

164,  170 ( 1974) .      

¶3 We consi der  t hi s case i n l i ght  of  Mat l ock and 

Randol ph,  t wo Uni t ed St at es Supr eme Cour t  cases exami ni ng t he 

l egal i t y of  war r ant l ess sear ches based on consent  i n t wo 

sl i ght l y di f f er ent  shar ed- dwel l i ng cases.   I n t he f i r st  case,  

Mat l ock,  t he Supr eme Cour t  uphel d a war r ant l ess sear ch wher e 

onl y one r esi dent  had gi ven consent .   I t  hel d t hat  " t he consent  

of  one who possesses common aut hor i t y over  pr emi ses or  ef f ect s 

i s val i d as agai nst  t he absent ,  nonconsent i ng per son wi t h whom 

t hat  aut hor i t y i s shar ed. "   Mat l ock,  415 U. S.  at  170.   Wi l l i am 

Ear l  Mat l ock had been " ar r est ed i n t he yar d i n f r ont  of  

t he .  .  .  home"  wher e he l i ved,  and a woman who al so l i ved t her e 

gave consent  t o pol i ce t o sear ch t he house whi l e t he def endant  

was det ai ned " i n a squad car  a di st ance f r om t he home. "   I d.  at  

166,  179.   Pol i ce never  asked Mat l ock f or  hi s consent  f or  t he 

sear ch.   I d.  

¶4 The second case,  Randol ph,  est abl i shed t he r ul e t hat  

i s  t he f ocus of  t he cer t i f i ed quest i on.   I n Randol ph,  a 

war r ant l ess sear ch was conduct ed pur suant  t o t he consent  of  one 

r esi dent  even t hough t he second r esi dent  was pr esent  on t he 

t hr eshol d and obj ect ed.   Ther e t he Uni t ed St at es Supr eme Cour t  
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hel d t hat  t he war r ant l ess sear ch vi ol at ed const i t ut i onal  

pr ot ect i ons,  on t he gr ounds t hat  " t he cooper at i ve occupant ' s 

i nvi t at i on adds not hi ng t o t he gover nment ' s s i de t o count er  t he 

f or ce of  an obj ect i ng i ndi v i dual ' s c l ai m t o secur i t y agai nst  t he 

gover nment ' s i nt r usi on i nt o hi s dwel l i ng pl ace. "   Randol ph,  547 

U. S.  at  115.   The Randol ph Cour t  not ed i t  was dr awi ng a f i ne 

l i ne bet ween t he Mat l ock and Randol ph f act  pat t er ns such t hat  

" i f  a pot ent i al  def endant  wi t h sel f - i nt er est  i n obj ect i ng i s i n 

f act  at  t he door  and obj ect s,  t he co- t enant ' s per mi ssi on does 

not  suf f i ce f or  a r easonabl e sear ch,  wher eas t he pot ent i al  

obj ect or ,  near by but  not  i nvi t ed t o t ake par t  i n t he t hr eshol d 

col l oquy,  l oses out . "   I d.  at  121 ( emphasi s added) .   The Cour t  

t hus st r uck a pr agmat i c bal ance t hat  gi ves a non- consent i ng 

t enant ,  but  onl y one who i s  pr esent  f or  t he " t hr eshol d 

col l oquy, "  t he power  t o negat e a co- t enant ’ s consent  f or  a 

shar ed- dwel l i ng sear ch.   The Cour t  obser ved t hat  " t her e i s 

pr act i cal  val ue i n t he s i mpl e c l ar i t y of  compl ement ar y r ul es,  

one r ecogni z i ng t he co- t enant ' s per mi ssi on when t her e i s no 

f el l ow occupant  on hand,  t he ot her  accor di ng di sposi t i ve wei ght  

t o t he f el l ow occupant ' s cont r ar y i ndi cat i on when he expr esses 

i t . "   I d.  at  121- 22.  

¶5 As ot her  cour t s have r ecogni zed,  t he " s i mpl e c l ar i t y"  

of  t hose r ul es i s l ost  i f  t he r equi r ement  t hat  t he r esi dent  i s  

" physi cal l y pr esent "  i s  not  act ual l y appl i ed.   Whi l e t he Ni nt h 

Ci r cui t  Cour t  of  Appeal s has endor sed a mor e f l exi bl e 
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appl i cat i on of  t he Randol ph r ul e, 2 we ar e per suaded t hat  t he 

bet t er  appr oach i s t he one t aken by t he f eder al  c i r cui t  cour t s 

t hat  f ocus on t he r ul e’ s r equi r ement s f or  an expr ess obj ect i on 

whi l e t he obj ect i ng co- t enant  i s physi cal l y pr esent  wi t h t he 

pol i ce at  t he dwel l i ng’ s t hr eshol d.   For  exampl e,  t he Sevent h 

Ci r cui t  Cour t  of  Appeal s st at ed,  " [ W] e see t he cont empor aneous 

pr esence of  t he obj ect i ng and consent i ng cot enant s as 

i ndi spensi bl e t o t he deci s i on i n Randol ph. "  Uni t ed St at es v.  

Hender son,  536 F. 3d 776,  783 ( 7t h Ci r .  2008) .   Consi der i ng t hese 

r equi r ement s,  t he cour t  deemed a t enant  " absent "  wher e t he 

t enant  had expr essl y obj ect ed t o a sear ch whi l e on t he scene and 

had been ar r est ed and j ai l ed.   I d.  at  777.   The Hender son cour t  

hel d t hat  " [ a t enant ' s]  obj ect i on i s not  enough i f  he i s absent  

f r om t he l at er  ent r y by aut hor i t i es wi t h t he vol unt ar y consent  

of  hi s cot enant . "   I d.  at  784.   The Ei ght h Ci r cui t  Cour t  of  

Appeal s hel d t hat  " t hi s [ ' soci al  cust om' ]  r at i onal e f or  t he 

nar r ow hol di ng of  Randol ph,  whi ch r epeat edl y r ef er enced t he 

def endant ' s physi cal  pr esence and i mmedi at e obj ect i on,  [ i s ]  

i nappl i cabl e"  wher e t he obj ect i ng co- t enant  " was not  pr esent  

because he had been l awf ul l y  ar r est ed. "   Uni t ed St at es v.  

Hudspet h,  518 F. 3d 954,  960 ( 8t h Ci r .  2007) .  

¶6 The quest i on t hen i s whet her  a r esi dent  seat ed i n a 

near by vehi c l e i s " physi cal l y pr esent "  such t hat  hi s expr ess 

                                                 
2 The Ni nt h Ci r cui t  Cour t  of  Appeal s hel d a war r ant l ess 

sear ch unconst i t ut i onal  under  Randol ph wher e a sear ch was 
conduct ed af t er  a def endant  " r ef used consent  and was 
subsequent l y ar r est ed and r emoved f r om t he scene. "   Uni t ed 
St at es v.  Mur phy,  516 F. 3d 1117,  1124 ( 9t h Ci r .  2008) .  
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r ef usal  t o consent  woul d bar  a war r ant l ess sear ch 

not wi t hst andi ng t he consent  gi ven by a co- t enant .   We ar e 

per suaded t hat  Randol ph i s t o be const r ued nar r owl y.   Al t hough 

t he l anguage t her ei n expl ai ni ng t he hol di ng i s ver y hel pf ul ,  t he 

r ul e st at ed i n Randol ph does not  appl y i n t hi s case because we 

concl ude t hat  St .  Mar t i n was not  physi cal l y pr esent  at  what  t he 

Uni t ed St at es Supr eme Cour t  cal l ed t he " t hr eshol d col l oquy. "   

Randol ph,  547 U. S.  at  121.   Thi s case cl osel y r esembl es t he 

f act s pr esent ed i n t he Mat l ock case.   The consent  gi ven by St .  

Mar t i n’ s co- t enant  was val i d,  and as i n t he Mat l ock case,  t hat  

consent  r ender ed t he sear ch const i t ut i onal l y per mi ssi bl e because 

i t  cannot  be t r umped by an obj ect i on f r om an absent  t enant .   The 

cocai ne and cur r ency sei zed i n t he i ni t i al  sear ch of  t he at t i c  

i s  t her ef or e admi ssi bl e evi dence.   Havi ng r esol ved t hat  

quest i on,  we mer el y not e t hat  t her e i s no r eason t o excl ude t hat  

evi dence f r om consi der at i on by t he Raci ne Count y Ci r cui t  Cour t ,  

whi ch subsequent l y i ssued a war r ant  f or  a second sear ch.   As a 

di f f er ent  br anch of  t he c i r cui t  cour t  l at er  f ound af t er  hear i ng 

St .  Mar t i n' s mot i on t o suppr ess t he evi dence,  por t i ons of  t he 

sear ch war r ant  af f i davi t  had cont ai ned i naccur at e st at ement s,  

and t he ci r cui t  cour t  cor r ect l y pr oceeded t o eval uat e t he 

af f i davi t  t o det er mi ne whet her  t he unt ai nt ed i nf or mat i on al one 

woul d have est abl i shed pr obabl e cause t o i ssue a sear ch war r ant . 3  

                                                 
3 St at e v.  O' Br i en,  70 Wi s.  2d 414,  424,  234 N. W. 2d 362 

( 1975)  ( wher e a sear ch war r ant  i s i ssued based on bot h t ai nt ed 
and unt ai nt ed evi dence,  a r evi ewi ng cour t  " i ndependent l y can 
det er mi ne t hat  t he [ unt ai nt ed evi dence was]  suf f i c i ent  t o 
suppor t  a f i ndi ng of  pr obabl e cause t o i ssue t he sear ch 
war r ant  .  .  .  " ) .   See al so Uni t ed St at es v.  Kar o,  468 U. S.  705,  
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Wi t h t he addi t i on of  t he f r ui t s of  t he f i r st  sear ch,  t he 

af f i davi t ’ s  suf f i c i ency cannot  be quest i oned.   Ther e i s 

t her ef or e no basi s on whi ch t o suppr ess t he scal e,  cur r ency,  

cel l  phones and document s sei zed i n t he second sear ch. 4 

¶7 We t her ef or e answer  t he cer t i f i ed quest i on by hol di ng 

t hat  t he r ul e r egar di ng consent  t o sear ch a shar ed dwel l i ng i n 

Randol ph does not  appl y i n t hese ci r cumst ances t o bar  a 

war r ant l ess sear ch,  gi ven t hat  t her e i s no al l egat i on or  

evi dence t hat  t he r emoval  of  St .  Mar t i n f r om t he apar t ment  was 

pr et ext ual .   Our  hol di ng t hat  t he f i r st  sear ch was 

const i t ut i onal  has t he ef f ect  of  put t i ng beyond quest i on t he 

suf f i c i ency of  t he af f i davi t  f or  t he war r ant  and t he r esul t i ng 

evi dence gai ned i n t he second sear ch.  We af f i r m t he j udgment  and 

t he or der  of  t he c i r cui t  cour t  denyi ng St .  Mar t i n' s post -

convi ct i on mot i on.  

I .  BACKGROUND 

                                                                                                                                                             
721 ( 1984)  ( wher e suf f i c i ent  unt ai nt ed evi dence i s pr esent ed i n 
t he war r ant  af f i davi t  t o est abl i sh pr obabl e cause,  t he war r ant  
i s val i d)  and Fr anks v.  Del awar e,  438 U. S.  154,  156 ( 1978)  
( st at i ng t hat  a sear ch war r ant  must  be voi ded and sei zed 
evi dence excl uded wher e " wi t h t he af f i davi t ' s  f al se mat er i al  set  
t o one si de,  t he af f i davi t ' s  r emai ni ng cont ent  i s i nsuf f i c i ent  
t o est abl i sh pr obabl e cause .  .  .  . " ) .  

4 The ci r cui t  cour t  t hat  r evi ewed t he af f i davi t  f or  t he 
sear ch war r ant  agr eed wi t h t he st at e t hat  t he war r ant l ess sear ch 
had been i mpr oper ;  however ,  our  answer  t o t he cer t i f i ed quest i on 
means t hat  t he war r ant l ess sear ch was const i t ut i onal l y sound;  
t her ef or e,  t he evi dence sei zed i n i t  was pr oper l y consi der ed i n 
t he sear ch war r ant  af f i davi t .   Ther e i s no di sput e t hat  i f  t he 
cocai ne evi dence wer e pr oper l y i ncl uded,  t he af f i davi t  woul d 
est abl i sh pr obabl e cause f or  a sear ch war r ant  t o be i ssued.    



No.  2009AP1209- CR   

 

8 
 

¶8 St .  Mar t i n’ s gi r l f r i end,  Lat oya M.  ( Lat oya) ,  ar r i ved 

at  t he pol i ce depar t ment  at  11: 30 p. m.  on June 8,  2006,  and 

asked t o speak t o an of f i cer .   She t ol d t he of f i cer  she had been 

bat t er ed by St .  Mar t i n,  wi t h whom she shar ed an apar t ment .   She 

descr i bed bei ng hi t  i n t he f ace and head and havi ng her  head 

sl ammed down on t he headboar d of  t he bed,  and sai d t hat  when St .  

Mar t i n al l owed her  t o l eave t he apar t ment ,  she had come di r ect l y 

t o t he pol i ce.   Whi l e she was at  t he st at i on,  she al so t ol d 

pol i ce she suspect ed t hat  St .  Mar t i n was sel l i ng cocai ne.   

Speci f i cal l y,  she ment i oned t hat  about  s i x days ear l i er ,  she had 

wal ked i nt o t he bat hr oom and had seen hi m wi t h what  l ooked l i ke 

cocai ne i n a pl ast i c sandwi ch bag.   She sai d t hat  bef or e t hat  

occur r ed,  St .  Mar t i n had asked her  i f  she had t aken somet hi ng of  

hi s,  whi ch she deni ed;  she sai d he had event ual l y t ol d her  he 

had f ound t he l ost  i t em and t hat  i t  was a " k i l o. "   She al so sai d 

she suspect ed he hi d cocai ne i n t hei r  apar t ment ’ s at t i c  because 

she had seen hi m go up t her e.  

¶9 Lat oya showed of f i cer s a dr i ver ' s l i cense t hat  gave an 

addr ess t hat  mat ched t he apar t ment  addr ess,  and she agr eed t o go 

back t o t he apar t ment  wi t h t he pol i ce.   When t hey ar r i ved at  t he 

apar t ment ,  t hey knocked and got  no answer .  Lat oya used her  key 

t o l et  pol i ce i nt o St .  Mar t i n' s r esi dence.   St .  Mar t i n was 

st andi ng near  t he door  when pol i ce opened i t ,  and he sai d 

not hi ng i n obj ect i on t o t hei r  ent r y.   Once pol i ce ent er ed,  t hey 

t ook St .  Mar t i n i nt o cust ody based on t he al l egat i on of  assaul t  

and t ook hi m out  t o a pol i ce van.   He was t hen pl aced under  

ar r est .   Af t er  St .  Mar t i n was t aken out si de,  t he of f i cer s asked 
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Lat oya f or  her  consent  t o sear ch t he at t i c  wher e she had sai d 

t hat  dr ugs mi ght  be hi dden.   Lat oya consent ed t o t he sear ch of  

t he at t i c .   Of f i cer s t hen went  out si de t o t he pol i ce vehi c l e and 

asked St .  Mar t i n f or  hi s consent  t o sear ch t he r esi dence.   He 

r ef used.    

¶10 Af t er  obt ai ni ng Lat oya' s consent ,  t he of f i cer s 

accompani ed her  t o t he at t i c  and sear ched t he at t i c .   One 

of f i cer  not i ced money st i cki ng out  f r om under  some cl ot hes,  

moved t he cl ot hes,  saw t wo bags wi t h what  l ooked l i ke cocai ne,  

and sei zed t he bags and t he money.   Chemi cal  t est s showed t hat  

t he subst ance was cocai ne.  

¶11 The of f i cer s who spoke wi t h Lat oya r el ayed what  she 

had t ol d t hem t o a dr ug i nvest i gat or  who i mmedi at el y dr af t ed an 

af f i davi t  i n suppor t  of  a sear ch war r ant  f or  a second sear ch.   

Thi s war r ant  cont ai ned some i naccur at e st at ement s r egar di ng what  

Lat oya had t ol d pol i ce.  The st at ement s at t r i but ed t o her  

i ncl uded some st at ement s t hat  i ndi cat ed she had knowl edge about  

St .  Mar t i n " r egul ar l y"  and " of t en"  havi ng dr ugs at  t he 

apar t ment .   The ci r cui t  cour t  l at er  f ound t hat  Lat oya had not  

made t hose st at ement s.   The af f i davi t  al so st at ed t hat  pol i ce 

had sei zed a l ar ge amount  of  cocai ne as a r esul t  of  t he i ni t i al  

sear ch.    

¶12 I n t he i ni t i al ,  war r ant l ess sear ch,  pol i ce had sei zed 

cash and bags of  cocai ne.   I n t he second sear ch conduct ed af t er  

pol i ce obt ai ned a war r ant ,  pol i ce had sei zed cash,  a scal e,  cel l  

phones and document s.   St .  Mar t i n moved t o suppr ess t he evi dence 

sei zed i n bot h sear ches.    
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¶13 St .  Mar t i n ar gued t hat  t he evi dence sei zed i n t he 

f i r st  sear ch shoul d be suppr essed because pol i ce di d not  have 

val i d consent  t o sear ch hi s apar t ment  wi t hout  a war r ant .   He 

ar gued t hat  t he evi dence sei zed i n t he second sear ch shoul d be 

suppr essed because t he war r ant  was i nval i d because i t  was based 

on an af f i davi t  t hat  r ef er enced t he cocai ne sei zed i n t he f i r st  

sear ch and t hat  i ncl uded t he i naccur at e st at ement s. 5   

¶14 The St at e conceded at  t he c i r cui t  cour t  t hat  t he pr e-

war r ant  sear ch was i mpr oper 6 but  ar gued t hat  t he evi dence 

gat her ed i n t he i ni t i al  sear ch was st i l l  admi ssi bl e under  t he 

i ndependent  sour ce doct r i ne because t he subsequent l y i ssued 

war r ant  woul d have been an i ndependent  sour ce of  t he evi dence. 7  

I t  ar gued t hat  t he war r ant  was val i d not wi t hst andi ng t he 

                                                 
5 " Evi dence obt ai ned as a di r ect  r esul t  of  an 

unconst i t ut i onal  sear ch or  sei zur e i s pl ai nl y subj ect  t o 
excl usi on. "   Segur a v.  Uni t ed St at es,  468 U. S.  796,  804 ( 1984) .  

6 Thi s cour t  i s of  cour se " not  bound by t he par t i es '  
i nt er pr et at i on of  t he l aw or  obl i gat ed t o accept  a par t y ' s 
concessi on of  l aw. "   St at e v.  Car t er ,  2010 WI  77,  ¶50,  327 Wi s.  
2d 1,  21,  785 N. W. 2d 516 ( c i t i ng Ber gmann v.  McCaught r y,  211 
Wi s.  2d 1,  7,  564 N. W. 2d 712 ( 1997) ) .  

7 " I n [ Mur r ay v.  Uni t ed St at es] ,  t he [ Uni t ed St at es]  Supr eme 
Cour t  hel d t hat  evi dence i ni t i al l y  di scover ed dur i ng an i l l egal  
sear ch,  but  subsequent l y acqui r ed t hr ough an i ndependent  and 
l awf ul  sour ce,  i s admi ssi bl e. "   St at e v.  Lange,  158 Wi s.  2d 609,  
624,  463 N. W. 2d 390 ( Ct .  App.  1990) .   The St at e acknowl edges i n 
i t s br i ef  t o t hi s cour t  t hat  " no di r ect  t est i mony was t aken on 
ei t her  pr ong of  Mur r ay’ s t wo- par t  t est  f or  t he i ndependent  
sour ce doct r i ne:  whet her  I nvest i gat or  Sor enson woul d have sought  
ei t her  war r ant  had t he i l l egal  ent r y not  been made;  or  whet her  
t he i nf or mat i on obt ai ned i n t he at t i c  sear ch af f ect ed t he 
magi st r at e’ s deci s i on t o i ssue ei t her  war r ant . "   Resp.  Br .  at  
40.   The i ndependent  sour ce doct r i ne does not  come i nt o pl ay 
her e,  and we need not  consi der  i t  f ur t her .  
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r ef er ence t o t he evi dence sei zed i n t he war r ant l ess sear ch and 

t he i naccur at e st at ement s pr ovi ded t o obt ai n i t .   I t  ar gued t hat  

t her e was a suf f i c i ent  basi s t o est abl i sh pr obabl e cause f or  t he 

war r ant  even i f  t he i naccur at e i nf or mat i on was r edact ed.   I n 

ot her  wor ds,  i t  ar gued t hat  al l  of  t he evi dence sei zed i n bot h 

sear ches was admi ssi bl e because t her e wer e suf f i c i ent  f act s i n 

evi dence even omi t t i ng t he t ai nt ed evi dence f or  t he war r ant  t o 

have been val i dl y i ssued.  I t  ar gued t hat  t he war r ant  was val i d 

and woul d have ser ved as an i ndependent  sour ce f or  t he di scover y 

of  t he evi dence i n t he apar t ment  at t i c .  

 ¶15 Af t er  a hear i ng,  t he c i r cui t  cour t  concl uded t hat  t he 

af f i davi t  i n suppor t  of  t he sear ch war r ant  di d cont ai n 

i naccur at e st at ement s but  t hat  pol i ce di d not  i nt ent i onal l y 

f al s i f y t he af f i davi t .   The ci r cui t  cour t  deni ed St .  Mar t i n' s 

mot i on t o suppr ess.   The ci r cui t  cour t  hel d,  wi t h no opposi t i on 

f r om t he St at e,  t hat  t he f i r st  sear ch was i l l egal  because St .  

Mar t i n had " speci f i cal l y not  consent ed t o t he sear ch. "   However ,  

t he cour t  hel d t hat  a r edact ed ver si on of  t he af f i davi t ,  

i ncl udi ng onl y t he accur at e r epr esent at i ons of  Lat oya' s 

st at ement s made t o t he pol i ce,  woul d have pr ovi ded suf f i c i ent  

pr obabl e cause f or  t he i ssuance of  t he war r ant ;  and t he mot i on 
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t o suppr ess was deni ed as t o al l  evi dence f r om bot h sear ches. 8  

St .  Mar t i n pl eaded gui l t y,  was convi ct ed,  and appeal ed t he 

cour t ' s  or der  denyi ng hi s mot i on t o suppr ess evi dence. 9  The 

cour t  of  appeal s cer t i f i ed t he quest i on above t o t hi s cour t  and 

t hi s cour t  accept ed t he cer t i f i cat i on.  

I I .  STANDARD OF REVI EW AND PRI NCI PLES OF LAW 

¶16 The f ol l owi ng pr i nci pl es gover n our  r evi ew of  a 

const i t ut i onal  chal l enge t o a sear ch and our  r evi ew of  t he 

suf f i c i ency of  an af f i davi t  f or  a sear ch war r ant ,  bot h of  whi ch 

ar e pr esent ed i n t hi s case.   " Whet her  pol i ce conduct  has 

                                                 
8 The r ecor d does not  st at e wi t h speci f i c i t y under  whi ch 

doct r i ne t he c i r cui t  cour t  woul d have f ound t he f i r st  sear ch’ s 
evi dence admi ssi bl e;  i t  can be i nf er r ed f r om t he mot i on hear i ng 
t r anscr i pt  and t he deci s i on t hat  t he cour t  consi der ed t hat  t he 
evi dence sei zed i n t he war r ant l ess sear ch woul d have come i n 
under  t he i nevi t abl e di scover y doct r i ne and t he evi dence f r om 
t he second sear ch woul d have come i n because t he war r ant  was 
deemed val i d.   We not e t hat  under  our  anal ysi s,  t he evi dence 
sei zed i n t he war r ant l ess sear ch i s admi ssi bl e because i t  was 
sei zed i n a val i d consent  sear ch;  t he subsequent l y i ssued 
war r ant  i s not  t he basi s f or  i t s  admi ssi bi l i t y ,  and nei t her  t he 
i nevi t abl e di scover y doct r i ne nor  t he i ndependent  sour ce 
doct r i ne come i nt o pl ay.   See Ni x v.  Wi l l i ams,  467 U. S.  431,  434 
( 1984) ( f r ui t s of  an i l l egal  sear ch nonet hel ess may be admi t t ed 
i f  t he evi dence " ul t i mat el y or  i nevi t abl y [ woul d]  have been 
di scover ed even i f  no v i ol at i on of  any const i t ut i onal  or  
st at ut or y pr ovi s i on had t aken pl ace" )  and St at e v.  Schwegl er ,  
170 Wi s.  2d 487,  499- 500,  490 N. W. 2d 292 ( Ct .  App.  1992)  ( " The 
pr oponent  of  t he doct r i ne must  show by a pr eponder ance of  t he 
evi dence t hat  t he t ai nt ed f r ui t s i nevi t abl y woul d have been 
di scover ed by l awf ul  means. " ) .  

9 Wi s.  St at .  § 971. 31( 10)  st at es,  " An or der  denyi ng a mot i on 
t o suppr ess evi dence or  a mot i on chal l engi ng t he admi ssi bi l i t y  
of  a st at ement  of  a def endant  may be r evi ewed upon appeal  f r om a 
f i nal  j udgment  or  or der  not wi t hst andi ng t he f act  t hat  t he 
j udgment  or  or der  was ent er ed upon a pl ea of  gui l t y or  no 
cont est  t o t he i nf or mat i on or  cr i mi nal  compl ai nt . "  
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v i ol at ed t he const i t ut i onal  guar ant ees agai nst  unr easonabl e 

sear ches and sei zur es i s a quest i on of  const i t ut i onal  f act . "   

St at e v.  Toml i nson,  2002 WI  91,  ¶19,  254 Wi s.  2d 502,  648 N. W. 2d 

367.   Whi l e def er r i ng t o t he c i r cui t  cour t ' s  f i ndi ngs of  

evi dent i ar y and hi st or i cal  f act ,  " we i ndependent l y appl y t hose 

hi st or i cal  f act s t o t he const i t ut i onal  st andar d. "   I d.    

I n deci di ng whet her  pr obabl e cause exi st s f or  t he 
i ssuance of  a sear ch war r ant ,  t he r evi ewi ng cour t  
exami nes t he t ot al i t y of  t he c i r cumst ances pr esent ed 
t o t he war r ant - i ssui ng commi ssi oner  t o det er mi ne 
whet her  t he war r ant - i ssui ng commi ssi oner  had a 
subst ant i al  basi s f or  concl udi ng t hat  t her e was a f ai r  
pr obabi l i t y  t hat  a sear ch of  t he speci f i ed pr emi ses 
woul d uncover  evi dence of  wr ongdoi ng.    

St at e v.  Romer o,  2009 WI  32,  ¶3,  317 Wi s.  2d 12,  765 N. W. 2d 756.   

The st andar d of  r evi ew f or  a chal l enge t o t he i ssuance of  a 

sear ch war r ant  has been st at ed by t hi s cour t  as f ol l ows:    

[ T] hi s cour t  must  det er mi ne whet her  t he magi st r at e was 
appr i sed of  suf f i c i ent  f act s t o exci t e an honest  
bel i ef  i n a r easonabl e mi nd t hat  t he obj ect  sought  i s 
l i nked wi t h t he commi ssi on of  a cr i me.  The 
magi st r at e' s f i ndi ng must  st and unl ess t he pr oof  i s 
c l ear l y i nsuf f i c i ent .  Thi s r evi ew i s necessar i l y  
l i mi t ed t o t he f act s bef or e t he magi st r at e.   The 
evi dence necessar y f or  a f i ndi ng of  pr obabl e cause i s 
l ess t han t hat  r equi r ed at  a pr el i mi nar y exami nat i on 
or  f or  a convi ct i on.   Al t hough t he f i ndi ng cannot  be 
based on t he af f i ant ' s suspi c i ons and concl usi ons,  t he 
magi st r at e may make t he usual  i nf er ences r easonabl e 
per sons woul d dr aw f r om t he f act s pr esent ed.    

Bast  v.  St at e,  87 Wi s.  2d 689,  692- 93,  275 N. W. 2d 682 ( 1979)  

( i nt er nal  c i t at i ons omi t t ed) .    

¶17 I n t hi s case,  we r evi ew an af f i davi t  t hat  t he c i r cui t  

cour t  f ound t o cont ai n bot h t ai nt ed and unt ai nt ed evi dence.   
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The Uni t ed St at es Supr eme Cour t  has hel d t hat  wher e 
t her e i s suf f i c i ent  unt ai nt ed evi dence pr esent ed i n 
t he war r ant  af f i davi t  t o est abl i sh pr obabl e cause,  t he 
war r ant  i s val i d.  Si mi l ar l y,  i n St at e v.  O' Br i en,  
wher e a sear ch war r ant  was i ssued based on bot h 
t ai nt ed and unt ai nt ed evi dence,  [ t he]  supr eme cour t  
hel d t hat  i t  coul d i ndependent l y ‘ det er mi ne t hat  t he 
[ unt ai nt ed evi dence was]  suf f i c i ent  t o suppor t  a 
f i ndi ng of  pr obabl e cause t o i ssue t he sear ch war r ant  
f or  a sear ch of  t he ent i r e [ pr emi ses] . ’   

St at e v.  Her r mann,  2000 WI  App 38,  ¶21,  233 Wi s.  2d 135,  608 

N. W. 2d 406 ( i nt er nal  c i t at i ons omi t t ed) .  

I I I .  ANALYSI S 

¶18 The quest i on cer t i f i ed t o t hi s cour t  i s  whet her  t he 

r ul e set  f or t h i n Randol ph appl i es under  t he ci r cumst ances of  

t hi s case.   St .  Mar t i n ar gues t hat  t he Randol ph r ul e does appl y 

and ar gues t hat  al l  evi dence and i nf or mat i on obt ai ned i n bot h 

t he f i r st  sear ch and t he second sear ch must  be suppr essed 

because t he f i r st  sear ch was a war r ant l ess sear ch t o whi ch he 

expr essl y obj ect ed,  and t he second sear ch was aut hor i zed by a 

war r ant  t hat  was obt ai ned based on f al se st at ement s and 

i l l egal l y gai ned evi dence.   The St at e asser t s t hat  Randol ph does 

not  appl y because i t  i s  f act ual l y di st i ngui shabl e;  i nst ead,  t he 
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St at e ar gues,  i t  i s  Mat l ock t hat  set s f or t h t he appl i cabl e 

r ul e. 10  

¶19 As not ed above,  t her e ar e cer t ai n pr i nci pl es t hat  

gover n an anal ysi s of  a c l ai med Four t h Amendment  v i ol at i on.   

Fi r st ,  sear ch by consent  i s an est abl i shed except i on t o t he 

gener al  r equi r ement  f or  a war r ant ,  a r equi r ement  r oot ed i n t he 

Four t h Amendment  t o t he Uni t ed St at es Const i t ut i on and t he 

cor ol l ar y pr ovi s i on i n t he Wi sconsi n Const i t ut i on. 11  Consent  

                                                 
10 The St at e advances a ser i es of  addi t i onal  ar gument s i n 

t he al t er nat i ve;  because we answer  t he cer t i f i ed quest i on by 
hol di ng t hat  Mat l ock appl i es and t hat  Randol ph i s pr oper l y r ead 
nar r owl y,  we need not  addr ess each of  t he St at e’ s ar gument s i n 
t he al t er nat i ve.   I n addi t i on,  St .  Mar t i n r ai ses,  but  does not  
r eal l y devel op,  an ar gument  t hat  Lat oya' s consent  was not  val i d 
because she was not  a co- occupant .   Thi s ar gument  l acks any 
mer i t .   Thi r d- par t y consent  i s val i d,  assumi ng no pr esent  
obj ect i on,  i f  gi ven by a co- occupant  wi t h " act ual  or  appar ent  
aut hor i t y"  over  t he r esi dence,  whi ch may be shown by f act s 
i ncl udi ng:  ( 1)  " possessi on of  a key" ;  ( 2)  t he t hi r d- par t y ' s 
admi ssi on t hat  she l i ves t her e;  and ( 3)  " possessi on of  a 
dr i ver ' s l i cense l i s t i ng t he r esi dence as t he dr i ver ' s l egal  
addr ess. "   Uni t ed St at es v.  Gr oves,  530 F. 3d 506,  509 ( 7t h Ci r .  
2008) .   Al l  of  t hese f act s wer e pr esent  i n t hi s case,  and t hus 
Lat oya was aut hor i zed t o gi ve consent  t o sear ch.   St .  Mar t i n has 
ci t ed no aut hor i t y t o t he cont r ar y.  

11 The Four t h Amendment  t o t he Uni t ed St at es Const i t ut i on 
st at es t hat  peopl e have t he r i ght  " t o be secur e i n t hei r  
per sons,  houses,  paper s,  and ef f ect s"  f r om " unr easonabl e 
sear ches and sei zur es"  and t hat  pr obabl e cause i s r equi r ed f or  a 
war r ant  t o be i ssued.   Ar t i c l e I ,  sec.  11 of  t he Wi sconsi n 
Const i t ut i on pr ovi des as f ol l ows:  " Sear ches and sei zur es.  
SECTI ON 11.  The r i ght  of  t he peopl e t o be secur e i n t hei r  
per sons,  houses,  paper s,  and ef f ect s agai nst  unr easonabl e 
sear ches and sei zur es shal l  not  be v i ol at ed;  and no war r ant  
shal l  i ssue but  upon pr obabl e cause,  suppor t ed by oat h or  
af f i r mat i on,  and par t i cul ar l y descr i bi ng t he pl ace t o be 
sear ched and t he per sons or  t hi ngs t o be sei zed. "  
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sear ches ar e " a const i t ut i onal l y per mi ssi bl e and whol l y 

l egi t i mat e aspect  of  ef f ect i ve pol i ce act i v i t y. "  Schneckl ot h v.  

Bust amont e,  412 U. S.  218,  228 ( 1973) .   Second,  t he St at e bear s 

t he bur den of  pr ovi ng,  by c l ear  and convi nci ng evi dence,  " t hat  a 

war r ant l ess sear ch was r easonabl e and i n compl i ance wi t h t he 

Four t h Amendment . "   St at e v.  Ki ef f er ,  217 Wi s.  2d 531,  541- 42,  

577 N. W. 2d 352 ( 1998) .   Thi r d,  wi t hi n t he so- cal l ed " shar ed 

dwel l i ng"  cat egor y of  war r ant l ess consent  sear ches,  t he Uni t ed 

St at es Supr eme Cour t  has spel l ed out  how t o pr oceed when t her e 

i s not  unani mous consent .  I t  has sai d t hat  " t he consent  of  one 

who possesses common aut hor i t y over  pr emi ses or  ef f ect s i s val i d 

as agai nst  t he absent ,  nonconsent i ng per son wi t h whom t hat  

aut hor i t y i s shar ed. "   Mat l ock,  415 U. S.  at  170.   I t  has f ur t her  

st at ed t hat  a " physi cal l y pr esent  i nhabi t ant ' s expr ess r ef usal  

of  consent  t o a pol i ce sear ch i s di sposi t i ve as t o hi m,  

r egar dl ess of  t he consent  of  a f el l ow occupant . "   Randol ph,  547 

U. S.  at  122.   As appl i ed t o cases,  t he i nt er act i on of  t hese 

r ul es can appear  f or mal i st i c,  as t he Uni t ed St at es Supr eme Cour t  

has acknowl edged.   I t  has r ecogni zed t he " f i ne l i ne"  dr awn i n 

shar ed- dwel l i ng consent  cases and has st at ed t hat  " t he f or mal i sm 

i s j ust i f i ed. "  Randol ph,  547 U. S.  at  121.   I t  i s  hel pf ul  t hat  

t he Cour t  has made t hat  poi nt  c l ear  because t hi s i s a case wher e 

i t  comes down t o appl y i ng t he r ul e set  f or t h i n Randol ph wi t h 

such j ust i f i ed f or mal i sm.  

¶20 We have al r eady set  f or t h t he par t i es’  essent i al  

ar gument s.   St .  Mar t i n ar gues t hat  t he evi dence sei zed i n t he 

f i r st  sear ch must  be suppr essed because under  Randol ph,  hi s 
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obj ect i on t o t he sear ch f r om near by t r umps t he consent  gr ant ed 

by a co- t enant  and r ender s a war r ant l ess sear ch i l l egal .   The 

St at e ar gues t hat  Randol ph does not  gover n her e because St .  

Mar t i n was not  physi cal l y pr esent  i n t he apar t ment  when he 

obj ect ed t o t he sear ch of  t he at t i c .  

¶21 When we ar e i n t er r i t or y wher e f i ne l i nes ar e dr awn 

and t he l aw i s unapol oget i cal l y f or mal i st i c,  we must  l ook at  t he 

f act s as t hey have been f ound by t he c i r cui t  cour t  and accept  

t hat  smal l  di f f er ences of t en become di sposi t i ve.   The deci s i on 

her e t ur ns on wher e t hi s case f al l s i n r el at i on t o t he f i ne l i ne 

dr awn by t he Uni t ed St at es Supr eme Cour t  i n Randol ph. 12  St .  

Mar t i n was " a pot ent i al  def endant  wi t h sel f - i nt er est  i n 

obj ect i ng [ t o a sear ch] . "  Randol ph 547 U. S.  at  121.  I f  he was 

" i n f act  at  t he door  and obj ect [ i ng] , "  Lat oya’ s consent  was not  

suf f i c i ent  f or  a consent  sear ch of  t he apar t ment .   I f  he was 

" near by but  not  i nvi t ed t o t ake par t  i n t he t hr eshol d col l oquy, "  

t he Uni t ed St at es Supr eme Cour t  has sai d,  he " l oses out . "   I d.  

                                                 
12 Just i ce Br adl ey accuses t he maj or i t y of  " s i dest ep[ pi ng]  

Randol ph' s hol di ng"  and " handpi ck[ i ng]  t he l anguage f r om 
Randol ph"  t hat  suppor t s a nar r ow r eadi ng of  t he case.   Di ssent ,  
¶48.   Nat ur al l y,  we f ocus on t he l anguage t hat  seems t o us most  
s i gni f i cant  t o t he r esol ut i on of  t hi s par t i cul ar  case,  and 
Just i ce Br adl ey does t he same;  we di sagr ee about  whi ch l anguage 
t hat  i s.   As t o t he i mpl i cat i on t hat  t he maj or i t y " advance[ s]  a 
mor e r est r i ct i ve i nt er pr et at i on of  t he f eder al  const i t ut i on"  
t han t he Uni t ed St at es Supr eme Cour t ' s ,  Di ssent ,  ¶54,  we not e 
t hat  ot her  cour t s l i kewi se bound by Uni t ed St at es Supr eme Cour t  
pr ecedent  have al so r ead Randol ph nar r owl y,  as we do.   See 
i nf r a,  ¶25.   



No.  2009AP1209- CR   

 

18 
 

¶22 The f act s as f ound by t he c i r cui t  cour t 13 ar e t hat  St .  

Mar t i n was i n t he house when t he pol i ce ar r i ved.   He di d not  

expr essl y obj ect  t o t hei r  ent r y as he st ood at  t he door .   He was 

t aken i nt o cust ody.   Ther e was no evi dence t hat  t aki ng St .  

Mar t i n i nt o cust ody was a pr et ext  t o r emove hi m f r om t he 

pr emi ses so t hat  pol i ce coul d sear ch f or  t he cocai ne.   He was 

det ai ned and ar r est ed val i dl y i n r esponse t o an al l eged bat t er y.  

( St .  Mar t i n does not  di sput e t hat  t he ar r est  was val i d,  nor  does  

he al l ege t hat  hi s r emoval  f r om t he apar t ment  was pr et ext ual . )   

Lat oya had a dr i ver ’ s l i cense showi ng t he apar t ment ’ s addr ess 

and had possessi on of  a key.   She was i n t he apar t ment  when she 

consent ed t o t he sear ch of  t he at t i c .   St .  Mar t i n had l ef t  t he 

apar t ment  i n t he cust ody of  t he pol i ce,  and was i nsi de a pol i ce 

vehi c l e when pol i ce asked hi m f or  consent .   He expr essl y r ef used 

t o consent ,  and t he pol i ce sear ched t he at t i c  anyway.  

¶23 St .  Mar t i n was cl ear l y not  " at  t he door  and 

obj ect i ng. "   I n f act ,  when he was " at  t he door "  and t he pol i ce 

ent er ed,  he di d not  obj ect .   As St .  Mar t i n not ed i n hi s mot i on 

t o t he c i r cui t  cour t ,  " One di f f er ence bet ween Randol ph and St .  

Mar t i n’ s case i s t hat  St .  Mar t i n was absent  at  t he t i me of  

[ Lat oya’ s]  consent . "   I t  i s  undi sput ed t hat  St .  Mar t i n was 

" near by. "  

                                                 
13 Because we deci de onl y t he case bef or e us and do not  

specul at e about  t he appl i cat i on of  t hi s hol di ng t o t he f act s of  
ot her  cases,  t he di ssent ' s consi der at i on of  var i ous hypot het i cal  
f act  pat t er ns,  Di ssent ,  ¶¶49- 50,  i s not  usef ul  t o t he anal ysi s.  
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¶24 We next  t ur n t o whet her  he was " i nvi t ed t o t ake par t  

i n t he t hr eshol d col l oquy, "  a poi nt  di sput ed by t he par t i es.   

St .  Mar t i n ar gues t hat  he was i nvi t ed t o t ake par t  because t he 

of f i cer  came t o hi m and asked f or  hi s consent .   The St at e ar gues 

t hat  t he " t hr eshol d col l oquy"  r ef er enced by t he Cour t  i n 

Randol ph cannot  be r i ght l y const r ued t o i ncl ude a col l oquy t hat  

occur s out si de t he home.    

¶25 We have consi der ed t he deci s i ons by ot her  cour t s t hat  

have exami ned and appl i ed Randol ph.   We f i nd per suasi ve t he 

car ef ul  anal ysi s  conduct ed by t he Sevent h and Ei ght h Ci r cui t  

cour t s of  appeal s.   Those cour t s have hel d t hat  t he Randol ph 

Cour t  made cl ear  i t s i nt ent i on t hat  i t s hol di ng be appl i ed i n 

nar r ow t er ms.   The Sevent h Ci r cui t  so hel d i n a case wi t h 

s i gni f i cant  s i mi l ar i t y t o t he one bef or e us.   I n Hender son,  t he 

def endant  had been at  hi s home when t he pol i ce ar r i ved i n 

r esponse t o a r epor t  of  domest i c v i ol ence.   Hender son,  536 F. 3d 

at  777.   Hender son met  t he pol i ce at  t he t hr eshol d and,  i n 

" unequi vocal  t er ms, "  r ef used consent  t o t hei r  pr esence i n hi s 

home.  I d.   He was ar r est ed f or  bat t er y and t aken t o j ai l .  I d.   

I mmedi at el y t her eaf t er ,  t he pol i ce sear ched hi s house,  havi ng 

obt ai ned a s i gned consent - t o- sear ch f or m f r om hi s wi f e.  I d.   I n 

hol di ng t hat  " bot h pr esence and obj ect i on by t he t enant  ar e 

r equi r ed t o r ender  a consent  sear ch unr easonabl e"  as t o a non-

consent i ng co- t enant ,  t he cour t  not ed,  

I n Uni t ed St at es v.  Hudspet h,  518 F. 3d 954 ( 8t h Ci r .  
2008) ,  an en banc maj or i t y of  t he Ei ght h Ci r cui t  
det er mi ned t hat  Randol ph' s hol di ng i s case speci f i c  
and ext ends no f ur t her  t han i t s par t i cul ar  f act s.  
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 .  .  .  Randol ph i t sel f ,  we obser ved i n Gr oves,  
" expr essl y di s i nvi t es"  any r eadi ng br oader  t han i t s 
speci f i c  f act s.  

Li ke t he Ei ght h Ci r cui t ,  we see t he cont empor aneous 
pr esence of  t he obj ect i ng and consent i ng cot enant s as 
i ndi spensabl e t o t he deci s i on i n Randol ph.   

Hender son,  536 F. 3d at  781- 83.  

¶26 I n Hudspet h,  t he s i t uat i on was s i mi l ar .   The def endant  

had t ol d pol i ce t hat  he had " downl oaded t he [ chi l d por nogr aphy]  

i mages f r om t he i nt er net "  ont o hi s comput er  at  wor k,  and pol i ce 

had f ound t he i mages on t hat  comput er .   Hudspet h,  518 F. 3d at  

955.   Of f i cer s asked t o sear ch hi s home comput er ,  and he r ef used 

t o consent .   I d.   Hudspet h was ar r est ed and t aken t o j ai l ,  and 

of f i cer s went  t o hi s home,  wher e t hey spoke wi t h hi s wi f e and 

ul t i mat el y obt ai ned her  consent  f or  a sear ch of  t he home 

comput er  wi t hout  i nf or mi ng her  of  hi s ear l i er  r ef usal .   I d.   The 

Ei ght h Ci r cui t  f i r st  not ed t hat  t he Randol ph maj or i t y 

" consi st ent l y r epeat ed i t  was Randol ph' s physi cal  pr esence and 

i mmedi at e obj ect i on t o Mr s.  Randol ph' s consent  t hat  

di st i ngui shed Randol ph f r om pr i or  case l aw, "  whi ch t he Cour t  

" r ei nf or ced .  .  .  i n i t s concl usi on"  wi t h a f ocus on " t he 

expr ess r ef usal  of  consent  by a physi cal l y pr esent  r esi dent . "   

I d.  at  959.   The Ei ght h Ci r cui t  t hen t ur ned t o appl i cat i on of  

t he r ul e t o t he f act s:  

[ U] nl i ke Randol ph,  t he of f i cer s  i n t he pr esent  case 
wer e not  conf r ont ed wi t h a " soci al  cust om"  di l emma,  
wher e t wo physi cal l y pr esent  co- t enant s have 
cont empor aneous compet i ng i nt er est s and one consent s 
t o a sear ch,  whi l e t he ot her  obj ect s.  I nst ead,  when 
[ t he of f i cer ]  asked f or  Mr s.  Hudspet h' s consent ,  
Hudspet h was not  pr esent  because he had been l awf ul l y 
ar r est ed and j ai l ed based on evi dence obt ai ned whol l y  
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apar t  f r om t he evi dence sought  on t he home comput er .  
Thus,  t hi s r at i onal e f or  t he nar r ow hol di ng of  
Randol ph,  whi ch r epeat edl y r ef er enced t he def endant ' s 
physi cal  pr esence and i mmedi at e obj ect i on,  i s  
i nappl i cabl e her e.  

Hudspet h,  518 F. 3d at  960.  

¶27 We agr ee wi t h t hose cour t s t hat  t he Randol ph Cour t  

i ncor por at ed an expr ess r equi r ement  of  physi cal  pr esence i n i t s 

shar ed- dwel l i ng consent  r ul e.   An appr oach t hat  r eads t he phr ase 

" t hr eshol d col l oquy"  met aphor i cal l y woul d not  be consi st ent  wi t h 

ei t her  t he " phys i cal l y pr esent "  r equi r ement  or  t he " f i ne l i ne"  

f r amewor k set  f or t h by t he Uni t ed St at es Supr eme Cour t .   Such an 

appr oach cannot  be r econci l ed wi t h t he c l ear  st at ement  of  t he 

Cour t  t hat  mi nor  f act ual  di f f er ences wi l l  be di sposi t i ve.   The 

Sevent h Ci r cui t ' s  anal ysi s i n Hender son not ed t hat  t he Randol ph 

concur r ence by Just i ce Br eyer  st r essed t he f act - i nt ensi ve nat ur e 

of  t he anal ysi s i n t hi s t ype of  case.   See Hender son,  536 F. 3d 

at  781 ( c i t i ng Randol ph,  547 U. S.  at  127 ( Br eyer ,  J. ,  

concur r i ng) ) .   I n cases wher e t he Uni t ed St at es Supr eme Cour t  

has dr awn what  i t  acknowl edges ar e f i ne l i nes,  t he f act s mat t er ,  

and sl i ght  f act ual  di f f er ences may t ake t he anal ysi s i n f ar  

di f f er ent  di r ect i ons.   The ar gument  t hat  a s l i ght  var i at i on i n 

t he f act s woul d r equi r e an opposi t e r esul t  i s  t her ef or e not  

per suasi ve.   Sl i ght  di f f er ences i n f act s do act ual l y of t en make 

a di f f er ence.   We t her ef or e agr ee wi t h t he St at e t hat  under  t he 

j ust i f i ed f or mal i sm of  t he r ul es set  f or t h by t he Uni t ed St at es 

Supr eme Cour t ,  St .  Mar t i n was " near by"  and " not  i nvi t ed t o t ake 

par t  i n t he t hr eshol d col l oquy, "  and t hat  he t her ef or e does not  

f al l  wi t hi n t he r ul e st at ed i n Randol ph such t hat  t he sear ch 
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shoul d have been bar r ed and t he evi dence gai ned f r om i t  

suppr essed.  

¶28 Havi ng addr essed t he cer t i f i ed quest i on,  we br i ef l y 

t ur n t o t he second cat egor y of  evi dence at  i ssue i n t hi s case,  

t he evi dence sei zed i n t he second sear ch.   As not ed above,  t hat  

sear ch was conduct ed pur suant  t o a war r ant .   I f  t he war r ant  was 

def ect i ve,  as St .  Mar t i n ar gues,  t he i t ems sei zed i n t hat  sear ch 

woul d have t o be excl uded. 14   

¶29 Ther e ar e t wo gr ounds on whi ch St .  Mar t i n at t acks t he 

val i di t y of  t he war r ant .   The f i r st  basi s f or  t he chal l enge i s  

t hat  t he af f i davi t  used i n suppor t  of  t he war r ant  appl i cat i on 

cont ai ned r ef er ence t o t he cocai ne sei zed i n t he i ni t i al  sear ch,  

whi ch St .  Mar t i n had chal l enged as i l l egal .   We have det er mi ned 

t hat  t her e was no const i t ut i onal  v i ol at i on as t o t he i ni t i al  

sear ch,  so t he consi der at i on of  t hat  evi dence const i t ut es no 

f l aw.   As St .  Mar t i n' s counsel  acknowl edged bef or e t he c i r cui t  

cour t  dur i ng hi s chal l enge t o t he val i di t y of  t he war r ant ,  i f  

t he i ni t i al  sear ch was const i t ut i onal l y val i d and t her e was no 

bar  t o t he consi der at i on of  t he cocai ne sei zed i n t hat  sear ch,  

                                                 
14 Because t he val i di t y of  t he war r ant  i s r el evant  onl y t o 

t he admi ssi bi l i t y  of  t he evi dence sei zed i n t he second sear ch,  
and not  t o t he evi dence sei zed i n t he f i r st  one,  we need not  
addr ess t he ar gument s concer ni ng t he i nevi t abl e di scover y 
doct r i ne and t he i ndependent  sour ce doct r i ne;  t hey do not  come 
i nt o pl ay.   As not ed pr evi ousl y,  our  hol di ng t hat  t he i ni t i al  
sear ch was a val i d consent  sear ch makes i t  unnecessar y t o 
consi der  al t er nat i ve t heor i es on whi ch t he evi dence sei zed i n 
t hat  sear ch coul d be admi t t ed.  
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t her e woul d be no basi s on whi ch t o chal l enge t he war r ant .   That  

anal ysi s i s cor r ect .    

¶30 The second bas i s f or  t he chal l enge i s t hat  t he 

af f i davi t  cont ai ned bot h t ai nt ed and unt ai nt ed evi dence.   As 

not ed above,  t he i ncl usi on of  t ai nt ed evi dence i n an af f i davi t  

does not  al one i nval i dat e t he war r ant  i ssued.   See O' Br i en,  70 

Wi s.  2d at  424 ( wher e a sear ch war r ant  i s i ssued based on bot h 

t ai nt ed and unt ai nt ed evi dence,  t hi s cour t  can i ndependent l y 

" det er mi ne t hat  t he [ unt ai nt ed evi dence was]  suf f i c i ent  t o 

suppor t  a f i ndi ng of  pr obabl e cause t o i ssue t he sear ch 

war r ant  .  .  .  . " ) .   See al so Kar o,  468 U. S.  at  719 ( wher e 

suf f i c i ent  unt ai nt ed evi dence i s pr esent ed i n t he war r ant  

af f i davi t  t o est abl i sh pr obabl e cause,  t he war r ant  i s val i d)  and 

Fr anks,  438 U. S.  at  156 ( st at i ng t hat  a sear ch war r ant  must  be 

voi ded and evi dence sei zed excl uded wher e " wi t h t he af f i davi t ' s  

f al se mat er i al  set  t o one si de,  t he af f i davi t ' s  r emai ni ng 

cont ent  i s i nsuf f i c i ent  t o est abl i sh pr obabl e cause .  .  .  . " ) .   

The ci r cui t  cour t  hear d t est i mony concer ni ng t he t ai nt ed 
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evi dence pr ovi ded i n t he af f i davi t  and made t he f ol l owi ng 

f i ndi ngs15:  

Par agr aph 4 of  t he sear ch war r ant  st at es as f ol l ows:  

[ " ] That  your  af f i ant  st at es t hat  Of f i cer  A.  Mat sen was 
appr oached by [ Lat oya]  af t er  St .  Mar t i n was i n 
cust ody.  [ Lat oya]  t ol d A.  Mat sen t hat  St .  Mar t i n 
r egul ar l y has l ar ge amount s of  cocai ne i n t he 
apar t ment  and t hat  he r egul ar l y br i ngs k i l ogr ams of  
cocai ne i nt o t he apar t ment ,  wher e he woul d di v i de i t  
up i nt o smal l er  pi eces and r ebags [ s i c]  i t  i nt o 
smal l er  bags f or  r esal e.   [ Lat oya]  f ur t her  st at ed t hat  
St .  Mar t i n of t en hi des t hat  cocai ne i n t he at t i c . [ " ]  

As not ed at  t he c l ose of  t he evi dent i ar y por t i on of  
t he hear i ng,  t hose st at ement s wer e not  t r ue.   

( Emphasi s added. )  

The ci r cui t  cour t  t hen r edact ed t he i naccur aci es ( whi ch 

mai nl y consi st ed of  exagger at i ng t he number  of  t i mes Lat oya 

had seen St .  Mar t i n wi t h cocai ne)  f r om t he f our t h par agr aph 

of  t he af f i davi t  based on t he t est i mony and f i ndi ngs of  

f act ,  ar r i v i ng at  t he f ol l owi ng ver si on:  

                                                 
15 The af f i davi t  al so cont ai ns r ef er ence t o t he cocai ne 

sei zed i n t he i ni t i al  sear ch.   I n consi der i ng St .  Mar t i n' s 
chal l enge t o t he war r ant ,  t he c i r cui t  cour t  exci sed t he 
r ef er ence t o t he cocai ne,  not i ng,  " The st at ement s [ by t he 
of f i cer s]  wer e made af t er  t hey had di scover ed a l ar ge amount  of  
cocai ne i n t he at t i c .   Unf or t unat el y,  as conceded by bot h t he 
St at e and ar gued by t he Def ense,  t he sear ch of  t he at t i c  was 
i l l egal  because Mr .  St .  Mar t i n had speci f i cal l y not  consent ed t o 
t he sear ch. "   The ci r cui t  cour t  t her ef or e eval uat ed t he 
suf f i c i ency of  t he af f i davi t  wi t hout  consi der at i on of  t hat  
evi dence,  wher eas we have hel d t hat  t he i ni t i al  sear ch was 
pr oper  and t hat  t he cocai ne f ound di d not  have t o be excl uded 
f r om consi der at i on.  
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" That  your  af f i ant  st at es t hat  Of f i cer  A.  Mat sen was 
appr oached by [ Lat oya]  af t er  St .  Mar t i n was i n 
cust ody.   [ Lat oya]  t ol d A.  Mat sen t hat  St .  Mar t i n may 
have cocai ne i n t he apar t ment .   That  she had seen St .  
Mar t i n di v i de cocai ne i nt o smal l er  pi eces and r ebag i t  
i nt o smal l er  bags.   [ Lat oya]  f ur t her  st at ed t hat  St .  
Mar t i n may hi de cocai ne i n t he at t i c . "   

Gi ven t hat  i nf or mat i on,  t he c i r cui t  cour t  hel d t hat  t he 

af f i davi t ' s  unt ai nt ed evi dence st i l l  est abl i shed pr obabl e 

cause f or  a sear ch of  t he at t i c .   Rest or i ng t he di scover ed 

cocai ne t o t hat  af f i davi t ,  as our  hol di ng woul d do,  mer el y 

st r engt hens t he ci r cui t  cour t ' s  basi s f or  t he concl usi on 

t hat  t he af f i davi t  was suf f i c i ent ,  t hat  t he war r ant  was 

val i d,  and t hat  t he evi dence f r om t he second sear ch shoul d 

not  be suppr essed.  

I V.  CONCLUSI ON 

¶31 The quest i on t hen i s whet her  a r esi dent  seat ed i n a 

near by vehi c l e i s " physi cal l y pr esent "  such t hat  hi s expr ess 

r ef usal  t o consent  woul d bar  a war r ant l ess sear ch 

not wi t hst andi ng t he consent  gi ven by a co- t enant .   We ar e 

per suaded t hat  Randol ph i s t o be const r ued nar r owl y.   Al t hough 

t he l anguage t her ei n expl ai ni ng t he hol di ng i s ver y hel pf ul ,  t he 

r ul e st at ed i n Randol ph does not  appl y i n t hi s case because we 

concl ude t hat  St .  Mar t i n was not  physi cal l y pr esent  at  what  t he 

Uni t ed St at es Supr eme Cour t  cal l ed t he " t hr eshol d col l oquy. "   

Randol ph,  547 U. S.  at  121.   Thi s case cl osel y r esembl es t he 

f act s pr esent ed i n t he Mat l ock case.   The consent  gi ven by St .  

Mar t i n’ s co- t enant  was val i d,  and as i n t he Mat l ock case,  t hat  
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consent  r ender ed t he sear ch const i t ut i onal l y per mi ssi bl e because 

i t  cannot  be t r umped by an obj ect i on f r om an absent  t enant .   The 

cocai ne and cur r ency sei zed i n t he i ni t i al  sear ch of  t he at t i c  

i s  t her ef or e admi ssi bl e evi dence.   Havi ng r esol ved t hat  

quest i on,  we mer el y not e t hat  t her e i s no r eason t o excl ude t hat  

sei zur e f r om consi der at i on by a di f f er ent  br anch of  t he Raci ne 

Count y Ci r cui t  Cour t ,  whi ch subsequent l y i ssued a war r ant  f or  a 

second sear ch.   As t he c i r cui t  cour t  l at er  f ound,  por t i ons of  

t he sear ch war r ant  af f i davi t  had cont ai ned i naccur at e 

st at ement s,  and t he ci r cui t  cour t  cor r ect l y pr oceeded t o 

eval uat e t he af f i davi t  t o det er mi ne whet her  t he unt ai nt ed 

i nf or mat i on al one woul d have est abl i shed pr obabl e cause t o i ssue 

a sear ch war r ant .    Wi t h t he addi t i on of  t he f r ui t s of  t he f i r st  

sear ch,  t he af f i davi t ’ s  suf f i c i ency cannot  be quest i oned.   Ther e 

i s t her ef or e no basi s on whi ch t o suppr ess t he scal e,  cur r ency,  

cel l  phones and document s sei zed i n t he second sear ch.   

¶32 We t her ef or e answer  t he cer t i f i ed quest i on by hol di ng 

t hat  t he r ul e r egar di ng consent  t o sear ch a shar ed dwel l i ng i n 

Randol ph does not  appl y i n t hese ci r cumst ances t o bar  a 

war r ant l ess sear ch,  gi ven t hat  t her e i s no al l egat i on or  

evi dence t hat  t he r emoval  of  St .  Mar t i n f r om t he apar t ment  was 

pr et ext ual .   Our  hol di ng t hat  t he f i r st  sear ch was 

const i t ut i onal  has t he ef f ect  of  put t i ng beyond quest i on t he 

suf f i c i ency of  t he af f i davi t  f or  t he war r ant ,  and t he r esul t i ng 

evi dence gai ned i n t he second sear ch.  We af f i r m t he j udgment  and 

t he or der  of  t he c i r cui t  cour t  denyi ng St .  Mar t i n' s post -

convi ct i on mot i on.  
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By the Court.—Cer t i f i ed quest i on f r om t he cour t  of  appeal s 

answer ed and j udgment  and or der  of  t he Ci r cui t  Cour t  f or  Raci ne 

Count y af f i r med.  
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¶33 ANN WALSH BRADLEY,  J.    (dissenting).  I n Geor gi a v.  

Randol ph, 1 t he Uni t ed St at es Supr eme Cour t  set  f or t h a r ul e 

gover ni ng ci r cumst ances i n whi ch one i nhabi t ant  consent s t o a 

sear ch and anot her  i nhabi t ant  obj ect s.   The Cour t  hel d t hat  " a 

physi cal l y pr esent  i nhabi t ant ' s expr ess r ef usal  of  consent  t o a 

pol i ce sear ch i s di sposi t i ve as t o hi m,  r egar dl ess of  t he 

consent  of  a f el l ow occupant . "   547 U. S.  103,  122- 23 ( 2006) .   

¶34 The maj or i t y appear s,  at  t i mes,  t o const r ue 

" physi cal l y pr esent "  t o mean t hat  t he obj ect i ng i nhabi t ant  must  

be st andi ng squar el y under  t he door f r ame when he r egi st er s hi s 

obj ect i on t o t he sear ch.   To t he ext ent  t hat  t he maj or i t y l i mi t s  

t he hol di ng f r om Randol ph,  i t  endor ses a t est  t hat  wi l l  y i el d 

ar bi t r ar y r esul t s and i mper mi ssi bl y af f or ds c i t i zens f ewer  

Four t h Amendment  pr ot ect i ons t han does t he Uni t ed St at es Supr eme 

Cour t .    

¶35 Cont r ar y t o t he maj or i t y,  I  concl ude t hat  t hi s case 

f al l s squar el y wi t hi n t he r ul e enunci at ed i n Randol ph.   Because 

I  det er mi ne t hat  St .  Mar t i n was physi cal l y pr esent  when he 

r ef used t o consent  t o t he sear ch,  I  r espect f ul l y di ssent .    

I  

¶36 I n i t s cer t i f i cat i on memor andum,  t he cour t  of  appeal s  

asked whet her  t he r ul e f r om Randol ph appl i es when " a physi cal l y 

pr esent  r esi dent  i s t aken f or ci bl y f r om hi s r esi dence by l aw 

enf or cement  of f i cer s but  r emai ns i n c l ose physi cal  pr oxi mi t y t o 

t he r esi dence[ . ] "   Maj or i t y op. ,  ¶2.   The St at e ar gues t hat  a 

def endant  i s not  physi cal l y pr esent  when he i s " out si de t he 

                                                 
1 Geor gi a v.  Randol ph,  547 U. S.  103 ( 2006) .  
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home. "   I d. ,  ¶24.   At  t i mes,  t he maj or i t y embr aces t he di ct at es 

of  Randol ph and concl udes t hat  t he di sposi t i ve quest i on i s  

whet her  t he def endant  was " physi cal l y pr esent  at  t he r esi dence. "   

I d. ,  ¶2.    

¶37 When appl y i ng t he r ul e,  however ,  t he maj or i t y appear s 

t o concl ude t hat  " physi cal l y pr esent "  means t hat  t he def endant  

must  be st andi ng under  t he door f r ame of  t he r esi dence when he 

l odges hi s obj ect i on.   I t  not es t hat  St .  Mar t i n " di d not  

expr essl y obj ect  t o [ t he of f i cer s ' ]  ent r y as he st ood at  t he 

door , "  i d. ,  ¶22,  and t hat  when St .  Mar t i n r ef used t o consent  t o 

t he sear ch,  he was " not  at  t he door  and obj ect i ng, "  i d. ,  ¶23.   

Ther ef or e,  i t  concl udes t hat  " St .  Mar t i n was not  physi cal l y 

pr esent  at  what  t he Uni t ed St at es Supr eme Cour t  cal l ed t he 

' t hr eshol d col l oquy. ' "   I d. ,  ¶6.   Even t hough St .  Mar t i n was on 

hand and r egi st er ed an expr ess,  cont empor aneous obj ect i on t o t he 

sear ch,  t he maj or i t y det er mi nes t hat  he was " absent "  and t hat  

" t he r ul e st at ed i n Randol ph does not  appl y i n t hi s case. "   I d. ,  

¶6.       

I I  

¶38 " The physi cal  ent r y of  t he home i s t he chi ef  evi l  

agai nst  whi ch t he wor di ng of  t he Four t h Amendment  i s di r ect ed. "   

Payt on v.  New Yor k,  445 U. S.  573,  585- 86 ( 1980) .   War r ant l ess 

sear ches of  homes ar e pr esumpt i vel y unr easonabl e.   Wel sh v.  

Wi sconsi n,  466 U. S.  740,  748- 49 ( 1984) .      

¶39 Ther e ar e sever al  r ecogni zed except i ons t o t he war r ant  

r equi r ement .   These " nar r ow and wel l - del i neat ed"  except i ons ar e 

t o be " j eal ousl y and car ef ul l y dr awn, "  and t he St at e bear s t he 
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bur den of  pr ovi ng by c l ear  and convi nci ng evi dence t hat  any 

war r ant l ess sear ch was r easonabl e and i n compl i ance wi t h t he 

Four t h Amendment .   Fl i ppo v.  W.  Vi r gi ni a,  528 U. S.  11,  13 

( 1999) ;  Jones v.  Uni t ed St at es,  357 U. S.  493,  499 ( 1958) ;  St at e 

v.  Ki ef f er ,  217 Wi s.  2d 531,  541- 42,  577 N. W. 2d 352 ( 1998) .   The 

r at i onal e f or  const r ui ng except i ons nar r owl y i s t hat  " t he 

i nf or med and del i ber at e det er mi nat i ons of  magi st r at es empower ed 

t o i ssue war r ant s as t o what  sear ches and sei zur es ar e 

per mi ssi bl e under  t he Const i t ut i on ar e t o be pr ef er r ed over  t he 

hur r i ed act i on of  of f i cer s. "   Randol ph,  547 U. S.  at  117 ( quot i ng 

Uni t ed St at es v.  Lef kowi t z,  285 U. S.  452,  464 ( 1932) ) .  

¶40 The vol unt ar y consent  of  t he occupant  of  a home i s one 

except i on t o t he war r ant  r equi r ement .   I n Uni t ed St at es v.  

Mat l ock,  415 U. S.  164 ( 1974) ,  t he Supr eme Cour t  hel d t hat  " t he 

consent  of  one who possesses common aut hor i t y over  

pr emi ses .  .  .  i s  val i d as agai nst  t he absent ,  nonconsent i ng 

per son wi t h whom t hat  aut hor i t y i s shar ed. "   I d.  at  170.   

¶41 Thi s hol di ng was r ecent l y r eexami ned by t he Supr eme 

Cour t  i n Geor gi a v.  Randol ph,  547 U. S.  103.   I n t hat  case,  t he 

def endant ' s wi f e consent ed t o a sear ch of  t hei r  home.   The 

def endant ,  who l at er  sought  t o suppr ess t he evi dence,  met  t he 

of f i cer s at  t he door  and expr essl y obj ect ed t o t he sear ch.     

¶42 I n keepi ng wi t h t he pr i nci pl e t hat  except i ons t o t he 

war r ant  r equi r ement  ar e const r ued nar r owl y t o pr ot ect  t he 

pr i vacy of  t he home,  t he Cour t  hel d t hat  " a physi cal l y pr esent  

i nhabi t ant ' s expr ess r ef usal  of  consent  t o a pol i ce sear ch i s 

di sposi t i ve as t o hi m,  r egar dl ess of  t he consent  of  a f el l ow 
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occupant . "   547 U. S.  at  122- 23.   I t  expl ai ned t hat  t he 

cooper at i ve occupant ' s " di sput ed i nvi t at i on,  wi t hout  mor e,  gi ves 

a pol i ce of f i cer  no bet t er  c l ai m t o r easonabl eness i n ent er i ng 

t han t he of f i cer  woul d have i n t he absence of  any consent  at  

al l . "   I d.  at  114.     

¶43 When appl y i ng i t s hol di ng t o t he f act s of  t he case 

bef or e i t ,  t he Cour t  not ed t hat  Randol ph was " at  t he door "  when 

he expr essed hi s  obj ect i on t o t he sear ch.   I t  expl ai ned t hat  " i f  

a pot ent i al  def endant  wi t h sel f - i nt er est  i n obj ect i ng i s i n f act  

at  t he door  and obj ect s,  t he co- t enant ' s per mi ssi on does not  

suf f i ce f or  a r easonabl e sear ch,  wher eas t he pot ent i al  obj ect or ,  

near by but  not  i nvi t ed t o t ake par t  i n t he t hr eshol d col l oquy,  

l oses out . "   I d.  at  121.    

¶44 When set t i ng f or t h t he quest i on pr esent ed and i t s 

hol di ng,  however ,  t he Cour t ' s l anguage cl ar i f i es t hat  t he 

def endant  need not  be at  t he door  t o be deemed physi cal l y 

pr esent .   The Cour t  expl ai ned t hat  t he quest i on pr esent ed was 

whet her  a sear ch was l awf ul  when a r esi dent  " i s  pr esent  at  t he 

scene and expr essl y r ef uses t o consent . "   I d.  at  106 ( emphasi s 

added) .   Lat er ,  t he Cour t  di f f er ent i at ed bet ween r esi dent s who 

ar e " on hand"  and t hose who ar e " absent . "   I d.  at  121- 22.     

¶45 The r ul e set  f or t h i n Randol ph appear s t o be mot i vat ed 

by t he concer n t hat  of f i cer s need not  " t ake af f i r mat i ve st eps t o 

f i nd a pot ent i al l y  obj ect i ng co- t enant . "   I d.  at  122.   Ret ai ni ng 

t he Mat l ock r ul e r egar di ng " absent "  co- t enant s,  t he Cour t  

concl uded t hat  " i t  woul d needl essl y l i mi t  t he capaci t y of  t he 

pol i ce .  .  .  i f  we wer e t o hol d t hat  r easonabl eness r equi r ed t he 



No.   2009AP1209- CR. awb 

 

5 
 

pol i ce t o t ake af f i r mat i ve st eps t o f i nd a pot ent i al l y  obj ect i ng 

co- t enant  bef or e act i ng on t he per mi ssi on t hey had al r eady 

r ecei ved. "   I d.  at  122.  

¶46 A di f f er ent  s i t uat i on i s pr esent ed when t he co- t enant  

i s " pr esent  at  t he scene"  and " expr essl y r ef uses consent . "   I d.  

at  106.   I n such a case,  " [ d] i sput ed per mi ssi on i s [ ]  no mat ch 

f or  [ t he]  cent r al  val ue of  t he Four t h Amendment , "  and " t he 

cooper at i ve occupant ' s i nvi t at i on adds not hi ng t o t he 

gover nment ' s s i de t o count er  t he f or ce of  an obj ect i ng 

i ndi v i dual ' s c l ai m t o secur i t y agai nst  t he gover nment ' s 

i nt r usi on i nt o hi s dwel l i ng pl ace. "   I d.  at  115.  

¶47 I n so concl udi ng,  t he Randol ph Cour t  emphasi zed t hat  

" t her e i s pr act i cal  val ue i n t he s i mpl e c l ar i t y of  compl ement ar y 

r ul es[ . ] "   I d.  at  121.   One r ul e " r ecogni z[ es]  t he co- t enant ' s 

per mi ssi on when t her e i s no f el l ow occupant  on hand,  t he ot her  

accor d[ s]  di sposi t i ve wei ght  t o t he f el l ow occupant ' s cont r ar y 

i ndi cat i on when he expr esses i t . "   I d.  at  121- 22.   

I I I  

¶48 I n maki ng t he det er mi nat i on t hat  St .  Mar t i n was not  

physi cal l y pr esent ,  t he maj or i t y s i dest eps Randol ph' s hol di ng.   

I nst ead,  i t  handpi cks t he l anguage f r om Randol ph wher e t he Cour t  

was appl y i ng i t s r ul e t o t he par t i cul ar  f act s of  t he case.    

¶49 Under  t he maj or i t y ' s anal ysi s,  i t  i s  uncl ear  how cl ose 

a nonconsent i ng occupant  must  be t o t he f r ont  door  t o be 

consi der ed " physi cal l y pr esent . "   The maj or i t y not es t hat  St .  

Mar t i n " di d not  expr essl y obj ect  t o [ t he of f i cer s ' ]  ent r y as he 

st ood at  t he door , "  maj or i t y op. ,  ¶22,  and t hat  when St .  Mar t i n 
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di d obj ect ,  he was " not  at  t he door  and obj ect i ng. "   I d. ,  ¶23.   

Nei t her  t he cour t  of  appeal s nor  t he St at e advances such a 

r est r i ct i ve r ul e.   Bot h acknowl edge t hat  t he t est  i s  whet her  t he 

def endant  i s " physi cal l y pr esent . "   See supr a,  ¶36.     

¶50 A st r ai ght f or war d appl i cat i on of  t he maj or i t y ' s 

appar ent  hol di ng woul d l ead t o ar bi t r ar y r esul t s.   What  i f  t he 

nonconsent i ng occupant  i s st andi ng j ust  beyond t he door f r ame 

when he obj ect s t o t he sear ch?  What  i f  he i s 10 f eet  away?  

What  i f  he i s at  t he bot t om of  t he st ai r s l eadi ng up t o t he 

door ?  Does i t  make any di f f er ence i f  he i s st andi ng on t he 

second st ep beyond t he ent r yway,  or  on t he f i f t h?  To negat e hi s 

co- occupant ' s consent ,  must  t he nonconsent i ng occupant  st and 

squar el y under  t he door f r ame of  hi s r esi dence and bl ock t he 

of f i cer s '  ent r y as he l odges hi s obj ect i on?   

¶51 I f  t he maj or i t y ' s r ul e i s appl i ed l i t er al l y,  t he 

r easonabl eness of  of f i cer s '  act i ons wi l l  not  be j udged by any 

common under st andi ng of  what  i s r easonabl e.   Rat her ,  t he 

of f i cer s '  act i ons wi l l  i nst ead be j udged by met aphysi cal  

det er mi nat i ons about  t he pr eci se cont our s of  t he boundar y of  t he 

" t hr eshol d"  of  a home.   Thi s cannot  possi bl y be t he " f or mal i sm"  

envi s i oned by t he Randol ph Cour t  when i t  expl ai ned t hat  " t her e 

i s pr act i cal  val ue i n t he s i mpl e c l ar i t y of  compl ement ar y 

r ul es. "   Much si mpl er  i s a r ul e t hat  r ecogni zes t he obj ect i on of  

a r esi dent  who i s " on hand"  and " at  t he scene"  when he r ef uses 

t o consent  t o t he sear ch of  hi s pr i vat e r esi dence.  

¶52 I n dr awi ng t he " f i ne l i ne"  t hat  a co- occupant ' s 

obj ect i on l oses val i di t y past  t he t hr eshol d,  t he maj or i t y 
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expands t he consent  except i on t o t he war r ant  r equi r ement  and 

under cut s t he r equi r ement  t hat  sear ches be r easonabl e.   I t  i s  

except i ons t o t he war r ant  r equi r ement ,  r at her  t han except i ons t o 

t he except i ons t o t he war r ant  r equi r ement ,  t hat  must  be 

const r ued nar r owl y.   See Fl i ppo,  528 U. S.  at  13.    

¶53 I  r ecogni ze t hat  l ower  cour t s have spl i t  on whet her  

Randol ph shoul d be gi ven a br oad or  a nar r ow i nt er pr et at i on. 2  

However ,  i f  t he maj or i t y opi ni on i s const r ued t o hol d t hat  a 

def endant  must  be st andi ng squar el y under  t he door f r ame f or  hi s 

obj ect i on t o have any wei ght ,  t he maj or i t y i nt er pr et s t he 

Feder al  Const i t ut i on t o pr ovi de f ewer  r i ght s t han t he 

i nt er pr et at i on adopt ed by t he Uni t ed St at es Supr eme Cour t .   

Thi s,  t he maj or i t y may not  do.    

¶54 St at e cour t s ar e bound by t he Uni t ed St at es Supr eme 

Cour t ' s  i nt er pr et at i on of  t he Feder al  Const i t ut i on.   Chapman v.  

Cal i f or ni a,  386 U. S.  18,  21 ( 1967) ;  St at e v.  Jenni ngs,  2002 WI  

44,  ¶18,  252 Wi s.  2d 228,  647 N. W. 2d 142.   A st at e cour t  may 

i nt er pr et  i t s  own const i t ut i on t o pr ovi de gr eat er  pr ot ect i on 

t han t he Feder al  Const i t ut i on.   Cooper  v.  Cal i f or ni a,  386 U. S.  

58,  62 ( 1967) .   However ,  a st at e cour t  may not  advance a mor e 

r est r i ct i ve i nt er pr et at i on of  t he Feder al  Const i t ut i on t han t he 

i nt er pr et at i on adopt ed by t he Uni t ed St at es Supr eme Cour t .   I d.  

I V 

                                                 
2 See,  e. g. ,  Mar c McAl l i s t er ,  What  t he Hi gh Cour t  Gi vet h t he 

Lower  Cour t s Taket h Away,  56 Cl ev.  St .  L.  Rev.  663 ( 2008) ;  Not e,  
Renee E.  Wi l l i ams,  Thi r d Par t y Consent  Sear ches Af t er  Geor gi a v.  
Randol ph:  Duel i ng Appr oaches t o t he Duel i ng Roommat es,  87 B. U.  
L.  Rev.  937 ( 2007) .  



No.   2009AP1209- CR. awb 

 

8 
 

¶55 Cont r ar y t o t he maj or i t y,  I  concl ude t hat  t he f act s of  

t hi s case f i t  squar el y wi t hi n t he r ul e enunci at ed i n Randol ph.   

St .  Mar t i n and Lat oya shar ed an apar t ment .   Accor di ng t o an 

of f i cer ' s t est i mony,  Lat oya consent ed t o a sear ch of  t he at t i c . 3  

St .  Mar t i n,  who was det ai ned i n a squad car  t hat  had not  yet  

l ef t  t he scene,  expr essl y obj ect ed t o t he sear ch. 4  The of f i cer s 

                                                 
3 Fr om t he r ecor d,  i t  i s  not  cl ear  t hat  Lat oya act ual l y 

consent ed t o t he sear ch.   I ni t i al l y ,  t he St at e advanced no 
ar gument  t hat  t he sear ch was val i d pur suant  t o her  consent .   
Rat her ,  t he St at e conceded t hat  t he sear ch was i l l egal :  

The Cour t :  [ Y] ou woul d agr ee t hat  pr i or  t o [ t he 
appl i cat i on f or  a war r ant ]  t her e was,  i n f act ,  a 
sear ch of  t he at t i c? 

[ Di st r i ct  At t or ney] :  Yes.  

The Cour t :  And you woul d al so agr ee——you' r e concedi ng 
t hat  sear ch was i mpr oper ? 

[ Di st r i ct  At t or ney] :  The sear ch of  t he at t i c  was 
i mpr oper .    

Lat oya t est i f i ed at  t he suppr essi on hear i ng,  but  she was 
not  asked whet her  she had consent ed.   The ci r cui t  cour t  made no 
f i ndi ng of  f act  r egar di ng Lat oya' s pur por t ed consent .   Rat her ,  
i t  f ound:  " What  occur r ed her e,  unf or t unat el y,  i s  [ t he 
det ect i ves]  .  .  .  went  t o t he pr emi ses,  t hey appr opr i at el y 
det ai ned Mr .  St .  Mar t i n.   He di d not  gi ve consent  t o sear ch.   I n 
f act ,  he speci f i cal l y sai d you can' t  sear ch.   [ Lat oya]  made some 
st at ement s .  .  .  and t hen at  t hat  t i me t hey pr obabl y shoul d have 
cal l ed t he met r o dr ug uni t ,  had t hem i nvol ved.   But  i nst ead t hey 
deci ded t o conduct  t hei r  own sear ch. "    

4 By det er mi ni ng t hat  " [ t ] hi s case cl osel y r esembl es t he 
f act s pr esent ed i n t he Mat l ock case, "  maj or i t y op. ,  ¶6,  t he 
maj or i t y f ai l s  t o account  f or  an essent i al  f act  t hat  
di st i ngui shes t hi s case f r om Mat l ock.   I n Uni t ed St at es v.  
Mat l ock,  415 U. S.  164,  166 ( 1974) ,  t he def endant  di d not  
r egi st er  any obj ect i on t o t he sear ch.   By cont r ast ,  St .  Mar t i n,  
who was " on hand, "  expr essl y r ef used t o consent  t o t he sear ch.  
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knew t hat  St .  Mar t i n obj ect ed.   Never t hel ess,  r at her  t han 

at t empt i ng t o secur e a war r ant ,  t hey i gnor ed St .  Mar t i n' s 

expr ess obj ect i on and conduct ed a war r ant l ess sear ch of  t he 

at t i c . 5 

¶56 Under  t hese f act s,  I  concl ude t hat  St .  Mar t i n was 

physi cal l y pr esent  when he expr essl y r ef used t o consent  t o t he 

sear ch. 6  Accor di ngl y,  I  r espect f ul l y di ssent .     

¶57 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s di ssent .   

 

 

                                                                                                                                                             
I  r ecogni ze t hat  t he appl i cat i on of  t he l aw t o t hi s case 

mi ght  di f f er  i f  St .  Mar t i n,  who was det ai ned i n a near by squad 
car ,  had not  obj ect ed t o t he sear ch.   Under  t hose ci r cumst ances,  
t he f act s woul d mor e cl osel y mi r r or  t he f act s pr esent ed i n 
Mat l ock.   As t he maj or i t y asser t s,  " t he f act s mat t er ,  and sl i ght  
f act ual  di f f er ences may t ake t he anal ysi s i n f ar  di f f er ent  
di r ect i ons. "   Maj or i t y op. ,  ¶27.        

5 Ther e i s no cl ai m t hat  any exi gency j ust i f i ed t he 
war r ant l ess ent r y.   See Randol ph,  547 U. S.  at  116 n. 6.   St .  
Mar t i n had been l awf ul l y ar r est ed and secur ed i n a squad car ,  
and he woul d have had no oppor t uni t y t o dest r oy any evi dence 
t hat  mi ght  be cont ai ned wi t hi n t he apar t ment .   Not hi ng but  t he 
" hur r i ed act i on of  [ t he]  of f i cer s"  pr event ed t hem f r om seeki ng 
" t he i nf or med and del i ber at e det er mi nat i on[ ]  of  [ a]  magi st r at e[ ]  
empower ed t o i ssue war r ant s. "   Randol ph,  547 U. S.  103,  117 
( quot i ng Uni t ed St at es v.  Lef kowi t z,  285 U. S.  452,  464 ( 1932) ) .  

6 Addi t i onal l y,  I  concl ude t hat  t he unt ai nt ed evi dence,  
consi st i ng pr i mar i l y of  Lat oya' s equi vocal  st at ement s t o t he 
pol i ce,  wer e i nsuf f i c i ent  on t hei r  own t o est abl i sh pr obabl e 
cause f or  t he second sear ch of  t he at t i c .    
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